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The MAILING DATE of this communication appears on the cover sheet with the correspondenc address - 


Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH{S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a), In no event, however, may a reply be timety filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)S Responsive to communiGation(s) filed on 25 October 2001 . 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) n Since this application is in condition for allowance except for fomnal matters, prosecution as to the merits is 

closed in accordance with the practice under Exparfe Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 4 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) 4 is/are rejected. 

?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) S The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)n accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) 13 The proposed drawing correction filed on 02 August 2001 is: a)S approved b)n disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

1 3) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Inten/iew Summary (PTO-41 3) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-152) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) D Other: 


U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 


Office Action Summary 


Part of Paper No. 19 
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DETAILED ACTION 

1. The amendment filed on October 25, 2001 has been entered. 

2. The Substitute Specification filed on October 25, 2001 has been entered- 

3. The proposed drawing correction and/or the proposed substitute sheets of 
drawings, filed on August 2, 2001 have been approved. A proper drawing correction or 
corrected drawings are required in reply to the Office action to avoid abandonment of 
the application. The correction to the drawings will not be held in abeyance. 

Continued Examination Under 37 CFR 1.114 

4. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action has 
been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on October 25, 
2001 has been entered. 

Claim Objections 

5. The numbering of claims is not in accordance with 37 CFR 1.126 which requires 
the original numbering of the claims to be preserved throughout the prosecution. When 
claims are canceled, the remaining claims must not be renumbered. When new claims 
are presented, they must be numbered consecutively beginning with the number next 
following the highest numbered claims previously presented (whether entered or not). 

Misnumbered claim 3 been renumbered as claim 4. 
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It is noted that in the letter received in the Office of Petitions on August 6, 2001, 
which has been treated as an amendment, Applicant stated that claim 3 should be 
cancelled and substituted with claim 4. This is technically the correct way to replace 
claims. However, the Substitute Specification filed on October 25, 2001 did not have the 
corresponding number "4" for the submitted claim. Thus, since the Substitute 
Specification lacked the corresponding number, the claim has been renumbered via an 
informal Examiner's Amendment. Applicant is advised that in the future, if the 
previously filed claim is to be replaced by another, then the newly submitted claim 
should be renumbered accordingly, e.g. if the present claim 4 is to be replaced by a 
formally submitted amended claim, then this amended claim should be represented as 
"Claim 5", etc. The above procedural matters are informal for the Applicant's benefit. 
Applicant need not submit any amendments to the papers already submitted unless the 
Examiner specifically requests or notes any objections infra. 


Specification 

6. Applicant is reminded of the proper content of an abstract of the disclosure. 

A patent abstract is a concise statement of the technical disclosure of the patent 
and should include that which is new in the art to which the invention pertains. If the 
patent is of a basic nature, the entire technical disclosure may be new in the art, and the 
abstract should be directed to the entire disclosure. If the patent is in the nature of an 
improvement in an old apparatus, process, product, or composition, the abstract should 
include the technical disclosure of the improvement. In certain patents, particularly 
those for compounds and compositions, wherein the process for making and/or the use 
thereof are not obvious, the abstract should set forth a process for making and/or use 
thereof. If the new technical disclosure involves modifications or altematives, the 
abstract should mention by way of example the preferred modification or alternative. 

The abstract should not refer to purported merits or speculative applications of 
the invention and should not compare the invention with the prior art. 
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Where applicable, the abstract should include the following: 

(1) if a machine or apparatus, its organization and operation; 

(2) if an article, its method of making; 

(3) if a chemical compound, its identity and use; 

(4) if a mixture, its ingredients; 

(5) if a process, the steps. 

Extensive mechanical and design details of apparatus should not be given. 

7. Applicant is reminded of the proper language and format for an abstract of the 
disclosure. 

The abstract should be in narrative form and generally limited to a single 
paragraph on a separate sheet within the range of 50 to 150 words. It is important that 
the abstract not exceed 150 words in length since the space provided for the abstract on 
the computer tape used by the printer is limited. The form and legal phraseology often 
used in patent claims, such as "means" and "said," should be avoided. The abstract 
should describe the disclosure sufficiently to assist readers in deciding whether there is 
a need for consulting the full patent text for details. 

The language should be clear and concise and should not repeat information 
given in the title. It should avoid using phrases which can be implied, such as, "The 
disclosure concerns," "The disclosure defined by this invention," "The disclosure 
describes," etc. 

8. The abstract of the disclosure is objected to because the abstract is too long. The 
abstract should be limited to 150 words and extensive mechanical and design details 
should not be give. Correction is required. See MPEP § 608.01(b). 

Claim Rejections - 35 USC § 112 

9. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

10. Claim 4 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
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regards as the invention. The claim is replete with vague and indefinite language and 
lack of antecedent basis for claimed features. The following are some noted examples. 

i. The following phrases lack clear antecedent basis: (claim 1) "the cylindrical 
body wall", "the exterior wall", "the circular bottom rim", "the person", 
"the cap". 

ii. In claim 1, 11. 9-10, the phrase "... and distinguishes the device from the 
prior art devices" is vague and indefinite in that it is not clear what the 
phrase encompasses. First, whether the claimed invention distinguishes 
from the prior art has yet to be determined. Thus, this phraseology is 
premature. Second, such phraseology does not add or define the invention 
in that there is no basis, in the claim, to determine this as distinguishing. 
Moreover, how does this phrase define the structure of the disclosed 
invention? In sum, such phraseology must be cancelled from the claim. In 
1. 12, the term "it" is vague and indefinite. What is "it" referring to? In 1. 
15, the phrase "the said" is redundant. Thus, the phrase should read either 
— the — or — said — , and not both. 

Claim Rejections - 35 USC § 102 
11. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of appUcation for patent in the United 
States. 
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12. As best understood, claim 4 is rejected under 35 U.S.C. 102(b) as being 
anticipated by Seib et al. 

Seib et al discloses a stoma flange cutter comprising all the elements claimed 
including, inter alia, a circular top (e.g. 38, 40); a circular bottom (e.g. at 42); a 
cylindrical body wall (36); a permanently affixed cap (18); cutting and chopping means 
(42); and a removable protective cover (20). 

Regarding the work being "cabbage", this has not been given significant 
patentable weight, since it has been held that a recitation with respect to the manner in 
which a claimed apparatus is intended to be employed does not differentiate the claimed 
apparatus from a prior art apparatus satisfying the claimed structural limitations. Ex 
parte Masham, 2 USPQ2d 1647 (1987)- 

Regarding the manner in which the cutting and chopping means is formed, this 
has not been given significant patentable weight, since in an apparatus invention, how a 
structure is formed is not germane to the structure itself 

Conclusion 

13. It is noted that only a single claim, i.e. claim 4 as noted above, has been presented 
for examination. While Applicant did not specifically set forth that the other pending 
claims, claim 1-2, were also to be cancelled, they have in fact been cancelled based upon 
the fact that only one claim is present for review and that during the telephone 
conversations between the Applicant and the Examiner, the Applicant had expressed 
that claim 4 was to replace all the other pending claims. 


Application/Control Number: 09/025,896 


Page 7 


Art Unit: 3724 

14. An examination of this application reveals that applicant is unfamiliar with 
patent prosecution procedure. While an inventor may prosecute the application, lack of 
skill in this field usually acts as a liability in affording the maximum protection for the 
invention disclosed. Applicant is advised to secure the services of a registered patent 
attorney or agent to prosecute the application, since the value of a patent is largely 
dependent upon skilled preparation and prosecution. The Office cannot aid in selecting 
an attomey or agent. 

Applicant is advised of the availability of the publication "Attomeys and Agents 
Registered to Practice Before the U.S. Patent and Trademark Office." This publication is 
for sale by the Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. 

15. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charles Goodman whose telephone number is (703) 
308-0501. The examiner can normally be reached on Monday-Thursday between 7:30 
AM to 6:00 PM EST, 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Allan Shoap, can be reached on (703) 308-1082. 

In lieu of mailing, it is encouraged that all formal responses be faxed to 703-872- 
9302. Any inquiry of a general nature or relating to the status of this application should 
be directed to the receptionist whose telephone number is 703-308-1148. ^ 


Charles Goodman 
Patent Examiner 
AU 3724 



eg 

February 11, 2002 



AtHchment for PTO-9-j8 (Rc\ Wi/OI, or earlier) 

6/1 8/0 f 


The below text replaces the pre-printcd text under rhe heading, 
^'Information on How *c Eflcct Drawing Changcs/\on the back 
of the PTO-948 (Rev. 03/01, or earlierj form. 

INFORMATION ON HOU TO EFFECT DRAW WCCU WCtS 
I. Correction of lnformnUths - J7 CFR 1.85 

New corrected drawings must be filed wiih ihe ch.upjf s ukorporatcJ iliercni 
Ideniifyins indicia. iCprovided. should include the ink u> ihe invention 
inventor's name, and application number, or docker number (it any) ii an 
application number has not been assigned to the application If this inlbrmation i> 
provided, if must be placed on the front oCeach sheci <<nd centered vvuhm-ihc i«>f> 
margin. If corrected drawings are required in a Notice of Allowability (PTOL- 
37). the new drawings MUST be filed within the THREE MONTH shonened 
statutory period set for reply in the Notice of Allowability Extensions of time 
may NOT be obtained under the provisions of 37 CFR I 1 36(a) or (b) for filing 
the correaed drawings after the mailing of a Notice of Allowability The 
drawings should be filed as a separate paper with a transmittal letter addressed to 
the Official Draftsperson 

2. Corrections other than Inrormaiities Noted by Draftsperson on form PTO* 
948. 

All changes to the drawings, other than intormaimcs noted by inc L>ransperu>n, 
MUST be made in the same manner as above except thai, normally, a htghliuhted 
(preferably red ink) sketch of the changes to be incorporated into tht new 
drawings MUST be approved by the examiner before ihc applicanon will be 
allowed No changes will be permuted lo be made other than correction oi 
informalities, unless the examiner has approved the proposed changes 

Timing of Corrections 

Applicant is required to submit the drawmy correcttons within the 
time period set in the attaclied Oftke commtmication See 17 CFR 
1.85(a) 

Failure to take corrective action wiilun the set period will result m 
ABANDONMENT of the application 


